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1. Introduction

The criminal law system of the Republic of Kazakhstan is an illustration
of solutions that should be considered typical for the former USSR mem-
ber states. To a large extent, the regulations contained in the criminal law
of Kazakhstan display many similarities to the criminal law realm of the
Russian Federation, with some peculiarities resulting from the cultural
inheritance of the Kazakh people and divergences in the development
of the health care system.

The topic of compulsory medical measures is an excellent exempli-
fication of the influence of the Russian criminal law on the institution
of insanity and protective measures, which will be subject to a more in-
depth analysis. In the same instance, the author will also mention solu-
tions binding in the criminal law of the Republic of Uzbekistan, which
illustrates the traditional approach to compulsory medical measures in
the sphere of post-Soviet countries.

This study is divided into several parts. The first concerns solutions
related to the institution of insanity, limited sanity, and self-intoxication.
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The next part deals with the compulsory measures and the imposition
and enforcement of compulsory medical measures.

2. Insanity, diminished responsibility, and self-intoxication
and stupefaction

2.1. Institution of insanity in the Criminal Code
of the Republic of Kazakhstan

Regarding the concept of sanity the Criminal Code of the Republic of Ka-
zakhstan of July 3, 2014° (Yeonosnuwuii kodexc Pecnybnuxu Kaszaxcman)
contains a solution according to which a person is criminally liable if he
or she reaches the proper age, becomes aware of the nature and social
danger of the criminal act, and has a volitional capacity. Analogously to
the solutions adopted in the realm of Russian criminal law, the concept
of sanity has not been defined in CC RK. Notwithstanding, it is a manda-
tory and independent condition for assigning fault and criminal liability.
In one of the most authoritative and earliest comments to the new CC RK,
the authors indicate that ,,sanity can be defined as the ability of a person
to become aware of the actual nature and social danger of their actions
(omissions) and to direct them in the course of committing a crime™.

When it comes to the notion of insanity, it is regulated in Article 16
Section 1 CC RK. It stipulates that a person who, at the time of commit-
ting the crime regulated in the special part of the CC RK, was in a state
of insanity could not be aware of the real nature and social danger of his
or her act (omission) or did not direct his or her conduct due to a chronic
mental illness, a temporary mental health disorder, a mental disability
or other mental disorder®. An in-depth analysis of the wording of the
CC RK envisages that insanity is a state that excludes fault and crimi-
nal liability®. Kazakh criminal law provides two criteria of sanity, and
thus defines insanity, which must occur simultaneously. The first crite-
rion is the legal one, which is divided into intellectual and volitional.

3 YronoBHbIn kofeke Pecny6nnkn KasaxctaH ot 3 nonsa 2014 roga N2 226-V, herein-
after: CC RK.

4 A.Kopobees, in: M. Porog, K. banataes, YronosHoe..., p. 97; similarly H. KoTtosa, Yro-
JIOBHOE..., p. 55.

5 A Tembepbekos, in: A. Harbi6aes, I baitMypauH, V1. Poros, YronosHoe..., p. 71.

6 A. Kopobees, in: . Poros, K. banaTaes, YronosHoe..., p. 98.
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The intellectual factor obtains when the perpetrator realized the real
nature of his act/omission or social danger, or he or she realized con-
comitantly the nature of their act/omission and its social danger’. In this
situation, the perpetrator does not need to become aware of the unlaw-
fulness of his or her act or omission®. Similar solutions are adopted in
Russian Law and Uzbek criminal law. It is worth mentioning that in the
Criminal Code of the Republic of Uzbekistan of September 22, 1994°,
the notion of insanity is regulated in two Articles, 18 and 18', notwith-
standing that at its core. the solutions are much alike.

The lack of volitional capacity occurs when the perpetrator had no
possibility of directing his actions. Kazakh criminal law indicates that
this is a situation in which certain mental health disorders weaken the
volitional abilities of an individual to such an extent that he or she can-
not refrain from acting or omitting at the moment in which action is
required to prevent the occurrence of negative effects. In the literature
on the subject, an example repeatedly given is the person suffering from
kleptomania®.

As in the Russian and Uzbek criminal codes, the CC RK uses an ex-
clusive disjunction clause between the legal and medical criteria, which
sets the scene for the conclusion that it is enough for only one of the
criteria to occur". The medical criterion is explicated in Kazakh law by
enumerating diseases and mental health disorders that affect the intel-
lectual and voluntary abilities of the perpetrator, causing insanity. Pur-
suant to Article 16 sec. 1 CC RK, the following mental health states may
be the basis of insanity:

a) chronic mental disorder,

b) short-term mental disorder,

¢) mental disability,

d) other mental health disorder'.

A corresponding catalogue can also be found in the Russian and
Uzbek Criminal Codes.

7 H. KoToBa, YrososHoe..., p. 56.

8 A. KopobGees, in: N. Poros, K. banataes, YrososHoe..., p. 98-99.

9 YronoBHbl Kogekc Pecnybnukn Y36ekncTaH yTBep>aeH 3akoHoM Pecrnybnuku
Y36ekucTaH oT 22 ceHTA6pst 1994 roga N2 2012-XIl.

10 A. Kopobees, in: . Poros, K. banaTtaes, YronosHoe..., p. 98-99.

11 A. Kopob6ees, in: U. Poros, K. banatae, YronosHoe..., p. 99.

2 A. Tembep6ekos, in: A. Harbi6aes, [ baiimyp3awuH, V. Poros, YronosHoe..., p. 77.
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Moving on to a more detailed description of each of these condi-
tions, one should start with a chronic mental health disorder. This term is
understood as a state of prolonged mental health disorder characterized
by a permanent deterioration in mental health and has a developmental
tendency. It is indicated that these disorders may be of an internal or ex-
ternal nature. Internal ones include schizophrenia, epilepsy, and manic-
depressive psychosis. Conversely, external ones consist of craniocerebral
injuries, brain swellings, etc.”

A temporary mental health disorder is a condition from which a per-
son recovers despite being mentally ill. This group is comprised of the
states of alcoholic psychosis, delirium tremens, acute and transient men-
tal disorders™. It is worth mentioning that oligophrenia is a condition
that is understood as a state of decreased mental capacity caused by the
development of a mental health disorder which is permanent in nature
and is a congenital or acquired condition, e.g., in the first year of life as
a result of neurological diseases. There are three degrees of mental dis-
ability: idleness, imbecility, and idiocy. It has been pointed out that, as
arule, idiocy in most cases excludes sanity, whereas imbecility and idle-
ness exclude sanity only in a particular situation®.

The final kind of mental health condition considered within the
medical criterion is referred to as other mental health disorders, among
which the Kazakh legislator includes disease states and processes that are
also characterized as a mental health disorder. Among these are acute
hallucinatory states, the results of brain injuries, paroxysmal states, and
some forms of psychopathy™.

2.2. The notion of diminished responsibility

The next institution regulated in the CC RK is the criminal liability of the
individual suffering from a mental health disorder that does not exclude
his or her sanity, i.e., a perpetrator was in a state of limited sanity caus-
ing diminished responsibility. Similar to Russian law, this provision was
introduced into the criminal law of Kazakhstan only at the end of the

3 A. Tembepbekos, in: A. Harbi6aes, I barimypauH, . Poros, YronosHoe..., p. 77.

14 A Kopob6ees, in: W. Poros, K. banataes, YronosHoe..., p. 100.

15 W. bopyawsunu, KommeHTapuii..., commentary to Article 16, < https://zakon.uchet.
kz/rus/docs/T970000167_#z20 >.

6 H. KoToBa, YrosioBHoe..., p. 57.
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20" century in the CC RK. As per Uzbekistan, the notion of limited
sanity was introduced only in 2019 by the law of September 12, 2019".

The institution of limited sanity is regulated in Article 17 CC RK. This
article stipulates criminal liability of the perpetrator who, while commit-
ting the crime,, could not be fully aware of the actual nature of the act or
omission and the social harmfulness of the act, or could not direct his
behaviour due to the mental health disorder. In the Kazakh doctrine, it
is recognized that limited sanity is a type of sanity". This is explained by
the fact that the perpetrator’s condition indicates that his or her volitional
and intellectual capacities are only partially limited, thus the perpetrator
is aware of the real nature and social harmfulness of the act he or she has
committed; what is more, he or she can control their conduct. The intel-
lectual criterion of limited sanity means a reduced possibility of realizing
the nature of the actual act, as well as incomplete social awareness of the
harmfulness of the act. The criterion of voluntariness is the limited abil-
ity to control of one’s behaviour. The medical criterion concerns mental
health disorders that affect the behaviour of the person but at the same
time do not eliminate the possibility of controlling their behaviour, as well
as being aware of the nature of the act and its social harm®.

Separate types of acts included in the special part of the CC RK indi-
cate the state of limited sanity as an aggravating or mitigating prerequi-
site, e.g., homicide in affective state. The consequence of the state of lim-
ited sanity is taken into account by the court in the course of sentencing,
and the penalty can be mitigated or the court can also send an individual
for treatment within the framework of a compulsory measure®.

2.3. Notion of self-intoxication and stupefaction

Article 18 CC RK stipulates that a person who has committed a crime
under the influence of alcohol, drugs, psychotropic drugs, or other in-
toxicants is not exempt from criminal liability. This circumstance should

7 3akoH Pecnybnankn Y3bekumcTtaH oT 12 ceHTabps 2019 roga N2 3PY-567 — Hauuo-
HanbHasa 6a3a JaHHbIX 3aKoHodaTenbeTea, 13.09.2019 ., N2 03/19/567/3737.

8 . bopyawsunu, KommeHTapui..., commentary to art. 16, < https://zakon.uchet.kz/
rus/docs/T970000167_#z20 >.

9 . bopyawsunu, KommeHTapui..., commentary to Article 16, < https://zakon.uchet.
kz/rus/docs/T970000167_#z20 >.

20 H. KoToBa, YrosioBHoe..., p. 57.
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be considered by the court as an aggravating circumstance. It is empha-
sized that the court may recognize the commission of an offence under
the influence of substances indicated in Article 18 CC RK as an aggra-
vating circumstance or not, depending on the nature of the committed
crime. The Kazakhstani legislation indicates that the perpetrator’s state
resulting from physiological intoxication with alcohol or other substanc-
es, even though the ability to be aware of the nature of the crime or to
manage one’s conduct is reduced, does not lead to insanity®.

Pursuant to Article 54 Section 1, point ,,m” CC RK, committing
a crime under the influence of alcohol, drugs, or other toxic substances
may be considered by the court as an aggravating circumstance. Patho-
logical forms of intoxication, whether alcoholic, narcotic, or toxic (non-
drugs), are included in the concept of other mental health disorders
causing insanity*. The aforementioned condition may be of a paranoid
or epileptic nature. In the epileptic form, the person has a disturbed
perception of reality, dark thoughts, emotional elation, which together
can lead to committing a prohibited act. Conversely, with the paranoid
form, the person experiences hallucinations or anxiety. The person also
has a disturbed perception of reality caused by a sense of fear, anxiety
and willingness to defend against danger. This category of an offender
can be subjected to compulsory medical measures®.

3. Compulsory measures of medical nature in the CC RK
3.1. Introduction

The CC RK does not define a medical compulsory measure, specify-
ing only their goals and the individuals who can be treated under the
particular compulsory medical measures*. Nonetheless, the doctrine

21 1. bopyawsunu, KomMmeHTapuii..., commentary to Article 18, < https://zakon.uchet.
kz/rus/docs/T970000167_#z20 >.
22 . bopyawsunu, KomMmeHTapumii..., commentary to Article 18, < https://zakon.uchet.
kz/rus/docs/T970000167_#z20 >.
23 1. bopyawsunu, KommeHTapuii..., commentary to Article 18, < https://zakon.uchet.
kz/rus/docs/T970000167_#z20 >.
4 This is a typical standpoint present in the legislation of the Russian Federation, Ukraine
or the Republic of Uzbekistan.

n
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attempts to propose such definitions. One of the most widely accepted
states that these are coercive measures combining the limitation of le-
gal status and medical influence, imposed by a court order or judgment
against individuals who have committed a criminal offence under the
influence of a mental health disorder that excludes or significantly limits
the possibility of achieving the goals of punishment. Medical compul-
sory measures are referred to as ,,other means of punitive response”.

From a historical perspective, the customary law of the Kazakhs
binding prior to the October Revolution regulated the increased re-
sponsibility of the relatives who were obliged to take care of a mentally
ill family member. Consequently, people with mental disorders who had
committed a crime were not criminally responsible, hence the principles
of Sharia law applied to them. The first Code that included the institution
of compulsory precautionary measures was the Criminal Code of the
Kazakh Soviet Socialist Republic of 1959%.

Currently, the institution of compulsory measures in Kazakh law is
divided into two spheres:

a) the sphere of influence on perpetrators of crimes,
b) the sphere of providing medical assistance to these people.

In addition to the CC RK, these measures are regulated in the Code
of the Republic of Kazakhstan on Health Care and the Health Care Sys-
tem of September 18, 2009, No. 193-IV?.

Code of the Republic of Kazakhstan on Health Care and the Health
Care System regulates the providing medical assistance as part of the
provision of compulsory medical measures understood as a set of med-
ical activities aimed at curing, stabilizing, or reducing the symptoms
of the mental disease. Treatment under the CH may be voluntary or
compulsory. The second category relates to compulsory medical mea-
sures which are regulated in Article 121 CH. In § 1 this article provides
for the possibility of enacting compulsory medical measures on the basis
of a court decision in relation to persons who have committed an offence
described in the CC RK while suffering from mental health disorders.

25 H. KoToBa, YrosoBHoe..., p. 207-208.

26 A. ViemyraHoBa, PerniameHtayus..., p. 10.

27 Kopekc Pecny6nvkn KasaxctaH oT 18 ceHTsiopst 2009 roga N2 193-1V ,0 3a0poBbe
Hapofa v cucTeme 3apaBooxpaHeHns”, hereinafter: CH.
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Article 121 § 2 CH duplicates specific therapeutic compulsory measures
enumerated in the CC RK.

The CH regulates medical treatment as part of the compulsory medi-
cal measures regulated in CC RK, understood as a set of medical activi-
ties aimed at curing, stabilising, or reducing the symptoms of the men-
tal ailment. Treatment in accordance with the CH may be voluntary or
compulsory. The second category relates to medical compulsory mea-
sures, which are repeated after the CC RK in Article 121§ 2 CH. § 1 of the
mentioned article provides the possibility of enacting medical compul-
sory measures based on a court ruling in relation to persons suffering
from mental health disorders and a mental illness who have committed
a crime described in the special part of the CC RK.

Article 92 CC RK regulates that the objective of the treatment within
the framework of the compulsory medical measures is to cure a perpe-
trator and prevent him from committing further crimes. It follows that
a perpetrator himself and his or her treatment are the primary value for
the purposes of compulsory measures. The goals of medical compulsory
measures are achieved by preventing the commission of another crime
through isolation of a perpetrator from society and, in the end, improv-
ing the mental condition of an individual®.

According to Article 91 Section 1 CC RK, medical compulsory mea-
sures are applied to:

a) persons who committed an offence while being in a state of insanity,
b) individuals who, after committing a crime, experienced a men-
tal health disorder that prevents the execution or imposition of

a penalty,

¢) people who committed a crime under the influence of a mental
health disorder that does not constitute insanity,

d) persons who committed a crime and are addicted to alcohol, drugs
or other intoxicants and require addiction treatment.

As already mentioned, the first category of the individuals listed in
Article 91 Section 1 CC RK are individuals who committed a crime in
a state of insanity. Court practice proves that the vast majority of people
who are treated within the framework of compulsory measures are suf-
fering from a mental disorder that is a ground for insanity (following

28 A. Kopobees, in: V. Poros, K. banaTaes, YronosHoe..., p. 102.
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point 5 of the normative ruling of the Supreme Court of the Republic
of Kazakhstan of July 9, 1999, No. 8 on the judicial practice of using pre-
ventive therapeutic agents®).

The Supreme Court also noted that committing one crime in a state
of insanity does not exclude the possibility of committing another one
in a state of sanity. The Court further pointed out that the commission
of a crime by a perpetrator who was previously found to be in a state
of insanity and thus released from criminal liability does not mean that
there is no need to obtain another opinion of an expert psychiatrist to
determine whether the perpetrator was sane at the time of committing
subsequent crimes™.

The ensuing category of individuals who can be treated under the
compulsory medical measures per Article 91 Section 1 point 2 CC RK are
the perpetrators against whom a medical protective measure is imposed
in addition to penalty. These are individuals suffering from a mental
health disorder that transpired before the court sentence was issued or
during the proceedings. Most often, these people cannot participate in
court proceedings, therefore, they are not aware of the importance and
the character of the penalty that may be imposed on them. In this case,
no penalty is imposed on such persons, and in the case of a perpetrator
serving a sentence, he or she is exempt from serving the rest of it. After
curing or stabilizing their mental health state, these persons are subject
to criminal liability or serve the remainder of the sentence unless the
limitation periods have already expired®.

As specified in Article 91 Section 1 point 3 CC RK, compulsory medi-
cal measures are applied to perpetrators who suffer from a mental health
disorder that does not exclude their sanity. Such disorders include psy-
chopathy, paranoia, epilepsy, states of hysteria, mild forms of disability,
neurosis, the effects of craniocerebral injuries, myocardial infarctions,
meningitis, encephalitis, chronic alcoholism, etc. The use of compulsory
medical measures here is explained by the fact that:

29 HopmaTuMBHOe NocTaHOBNEHNe BepxoBHoro cyaa Pecny6nmku KazaxctaH oT 9 ntons
1999 rofa N° 8 O cynebHOM NpakTvKe No NPUMEHEHNIO MPUHYANTENBHbBIX Mep Me-
OVLMHCKOrO XapakTepa.

30 HopmaTuBHOe nocTaHoBNeHWe BepxoBHoro cyaa Pecny6nmnku KaszaxctaH ot 9 utons
1999 roga N2 8 O cyaebHO NpakTMKe Mo MPUMEHEHWUIO NPUHYAUTENbHbIX Mep Me-
[VLVMHCKOro XapakTepa.

31 H. WegpwH, in: V. Poros, K. Banataes, YrososHoe..., p. 440.
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a) an individual had difficulties in controlling his or her behaviour,
despite the lack of the state of insanity,

b) it helps to present to the public the real significance of the commit-
ted act,

c) it is difficult to achieve the goal of punishment in case of such per-
petrators®.

These are cases of the previously mentioned limited sanity. In line
with Article 17 CC RK, a mental disorder that does not exclude sanity
may be considered by the court as a circumstance mitigating the pun-
ishment, but also may be the basis for the imposition of a compulsory
medical measure. From the very notion of limited sanity as a category
of sanity, the perpetrator is considered sane in this case. When examin-
ing the case files and the results of an expert psychiatrist’s opinion, the
court should decide whether to administer a compulsory measure and,
if so, which of them exactly®.

The only remaining category of individuals that can be referred for
treatment under compulsory medical measure listed in Article 91 Sec-
tion 1 point 4 CC RK are perpetrators addicted to alcohol, drugs, or
toxic substances. In the Act of April 7, 1995, No. 2184 on Compulso-
ry Treatment of Individuals Addicted to Alcohol, Drugs or Toxic Sub-
stances (Instruction), it is indicated that these diseases adversely affect
the health of citizens, the development of society, and contribute to an
increase in crime, which is the reason for the need to react to these phe-
nomena. There seems to be a separate opinion regarding this category
of offenders, indicating the need for treatment. The basic legal act regu-
lating the issuing of opinions by both expert psychiatrists and expert
narcologists is Article 61 ,,Forensic-medical, forensic-psychiatric and
judicial-narcological opinion” CH. On the other hand, the procedural
aspects of commissioning and issuing opinions by experts are based on
the criminal and civil procedural laws, and the code regulating admin-
istrative offences.

As in Russia and Uzbekistan, the issuance of a narcological opinion
based on Article 91 Section 1 point 4 CC RK is carried out in line with
the Instruction, in the case of Kazakhstan approved by the Minister

32 H. WeapwH, in: M. Poros, K. banataes, YrososHoe..., p. 441.
33 H. WeapwH, in: V. Poros, K. banataes, YrososHoe..., p. 441.
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of Health of the Republic of Kazakhstan on February 24, 2016**. Point 2
of the Instruction stipulates that such an opinion is ordered by the court
conducting the criminal proceedings. It is carried out in accordance
with point 3 on an outpatient basis. Under point 7, the expert narcolo-
gist sends the opinion to the court within three days of its preparation.

It should be underlined that such perpetrators are treated based on
a compulsory measure in the form of outpatient supervision and treat-
ment by a psychiatrist operating within the facility where the sentence
of imprisonment is executed. Pursuant to Article 88 Section 1 point 1
CCRK, protective measures are imposed on such persons only as a con-
sequence of a mental health disorder resulting in danger to themselves
or their surroundings, or that may be the cause of significant material
damage. If the court orders a perpetrator to undergo treatment under the
compulsory medical measure, then, based on Article 117 of the Executive
Criminal Code of the Republic of Kazakhstan of July 5, 2014, compul-
sory treatment is carried out as part of a period of imprisonment, and it
takes place in the medical department of a given institution.

In practice, certain difficulties related to the use of compulsory med-
ical measures in relation to perpetrators addicted to alcohol, drugs, and
other substances are signalled. One of the main difficulties is the lack
of addiction treatment for prisoners who have been conditionally re-
leased. That being so, a compulsory medical measure can only be en-
acted for the period of the duration of the sentence, and thus there are
well-founded concerns about whether the goal of compulsory treatment
will be achieved. A proposal to solve this problem is to include in the case
files of the particular individual the opinion of an expert on the need to
extend the treatment of the person at his or her place of residence for
a period corresponding to the period of full penalty in the absence of re-
lease from serving the rest of the sentence®.

34 IHCTPYKUMA MO NPOBeAEHNIO CyAe6HO-HapKOMOrMYeCcKoi 9KCnepTn3bl OpraHamMmm cy-
[e6HOIN akcnepTu3bl MuHucTepcTBa rocTuLmMm Pecnybnnkn KazaxctaH YTBepxaeHa
npurkazomMm MuHmucTpa tocTnumnm Pecnybnvkin KasaxctaH oT 24 despana 2016 roaa
Ne 94.

35 YronoBHO-MCNONHUTENbHbBIV Koaeke Pecny6nmnku KagaxcTaH oT 5 niona 2014 roga
N2 234-V, hereinafter: EC RK.

36 IHCTPYKUMSA MO NPOBeAEHNIO CyAe6HO-HapKOMOrMYeCcKoi 9KCnepTn3bl OpraHamMmm cy-
[e6HON akcnepTu3bl MuHucTepcTBa rocTuLmMm Pecnybnmnkn KazaxctaH YTBepxaeHa
npuvkazomM MuHmucTpa tocTuumnm Pecnybnvkin KasaxctaH oT 24 despana 2016 roaa
Ne 94.
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The Kazakh doctrine stipulates the need for three conditions for the
imposition of protective measures:

a) a person committing a crime regulated in a special part of CC RK,

b) the perpetrator of the prohibited act suffers from a mental health
disorder,

¢) the mental state indicates the need for treatment,

d) there is a risk of causing significant damage or danger to himself or
other people by the perpetrator”.

It can be noticed that the mentioned conditions permit a certain
amount of flexibility, hence they will allow the court to assess the need
to impose the compulsory medical measures. In a case where the state
of the person is not dangerous and cannot cause significant property
damage, the court may, based on Article 91 Section 4 CC RK, transmit
the case files to the relevant health authorities for them to decide on the
need of treatment in accordance with the legislation on the protection
of the health of citizens of the Republic of Kazakhstan.

This stance was confirmed in point 3 of the normative ruling of the
Supreme Court of the Republic of Kazakhstan of July 9, 1999, No. 8 on
the practice of applying therapeutic preventive measures. The Supreme
Court emphasized that the mere fact of a mental health disorder result-
ing in a person not being aware of the real nature and social danger
of the act or unable to direct his or her conduct is not always the basis
for undergoing treatment under compulsory medical measure.

Therefore, in each case, the court should examine whether a crime
was committed or whether the perpetrator was insane during the com-
mission of the crime. The court should also determine each time whether
the facts of the commission of the offence indicate that the perpetrator
is a danger to himself and other persons or that there is a possibility
of causing significant damage. The Supreme Court indicated that a per-
son is considered a danger to himself and the environment if the degree
of mental health disorder indicates the possibility of committing a vio-
lent crime against other people, or the perpetrator himself, or the pos-
sibility of committing crimes against property such as theft, destruction
of property, arson. The Supreme Court added that the courts should take
into account the overall of health of the perpetrator to answer the ques-
tion whether the individual may commit the said crimes.

37 H. WeapwH, in: W. Poros, K. banataes, YrososHoe..., passim.
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3.2. Types of compulsory medical measures

Article 91 CC encompasses four types of compulsory medical measures:
a) compulsory outpatient supervision and treatment by a psychiatrist,
b) general type of compulsory inpatient treatment,
¢) compulsory inpatient treatment of a specialized type,

d) compulsory inpatient treatment of a specialized type with intensive
supervision.

Courts send the individual to treatment under the compulsory med-
ical measure based on his or her mental health, the degree of danger to
himself and others, as well as the degree of probability of committing
another crime. In turn, when choosing a specific measure, the court
should consider the potential danger represented by the individual and
the specific conditions of treatment, the type of facility where the treat-
ment will take place (general or specialized, etc.).

The Supreme Court of the Republic of Kazakhstan in point 23 of the
above-mentioned normative ruling recommended that the courts, when
choosing a compulsory medical measure, should take as a starting point
the objectives of imposing compulsory medical measures laid down in
Article 92 CC RK, and examine the degree and nature of the mental
health disorder, the degree of danger to the surroundings and oneself, or
the possibility of causing significant harm. Another factor that the court
should take into account is the need for treatment. The Supreme Court
of the Republic of Kazakhstan emphasized that greater weight should
be given to the question of the danger of a person to himself and other
people, and the possibility of causing significant damage. In this con-
nection, a kind of dissonance arises because the objectives of the appli-
cation of the protective measures mention the need for treatment as the
primary target of the application of the protective measures while the
practice specifies that the protective measures are to take into account
the danger of the perpetrator first.

The first measure under Article 94 CC RK is compulsory outpatient
supervision and treatment by a psychiatrist. This measure is aimed at per-
petrators who, due to their state of health, do not require placement in an
inpatient psychiatric facility®. It is assumed that the mental health of the
person and the nature of the committed crime indicate a low risk if the

38 H. KoToBa, YrosiosHoe..., p. 209.
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perpetrator understands the meaning and content of the measure used.
In practice, such measures are most often used in relation to people who:

a) suffer from a mental health disorder that does not exclude sanity but
indicates the need for treatment from alcoholism, drug addiction,
and toxic addiction, or provides the basis for psychiatric treatment
while serving a sentence,

b) who underwent compulsory inpatient treatment with a positive re-
sult but still require outpatient supervision and treatment by a psy-
chiatrist®. This standpoint is also present in Uzbek and Russian law.
Such an individual is obliged to systematically report to a medical

institution and undergo treatment. It is indicated that this measure is
less invasive for the perpetrator and leaves the perpetrator in his envi-
ronment, which is conducive to treatment. However, he or she is obliged
to adhere to the treatment plan and, in the absence of progress, may be
transferred to a compulsory inpatient treatment facility*.

Another type of treatment is compulsory inpatient general psychi-
atric treatment, regulated under Article 95 Section 2 CC RK. Such treat-
ment is performed in psychiatric hospitals, clinics, institutes, or scien-
tific units that provide qualified psychiatric help not only to people for
whom a preventive therapeutic measure has been administered but also
to individuals treated on general terms. Concomitantly, the perpetra-
tor’s mental health does not require treatment combined with intensive
supervision®. In practice, this measure is aimed at people with mild
forms of mental health disorder who can be treated with the usual phar-
macological agents but may have a moderate likelihood of committing
an offence®”.

The penultimate type of compulsory inpatient psychiatric treat-
ment is the treatment of a specialized type, as regulated under Article 95
Section 3 CC RK. This can be applied to individuals with a mental
health disorder who have committed a crime and are not dangerous
to the health or life of other people, who require psychiatric treatment
in stationary conditions, as well as to persons who have changed their

39 H. WeapwH, in: W. Poros, K. banataes, YrososHoe..., p. 443-444.

40 W1, bopyawsunu, KommeHTapui..., commentary to Article 90, < https://zakon.uchet.
kz/rus/docs/T970000167_#z20 >.

41 H. KoToBa, YrososHoe..., p. 209.

42 H. WeapwH, in: M. Poros, K. banataes, YrososHoe..., p. 444.
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treatment from general inpatient treatment to general psychiatric treat-
ment. This measure is performed in a facility that is adapted to the spe-
cific disorder, leading to more effective treatment®.

The last measure is compulsory inpatient treatment of a special-
ized type with intensive supervision. This is regulated under Article 95
Section 4 CC RK. It is performed in hospitals intended for people with
a mental health disorder who have committed a crime and their health
condition and the nature of the crime are particularly dangerous to so-
ciety and require treatment with intensive supervision*!. Individuals suf-
fering from severe mental health disorders who have a high probability
of committing a crime are referred to there. The basis for the application
of such a measure is, in practice, a commission of a particularly serious
crime or repeated violation of the principles of treatment, which ex-
cludes the possibility of the general inpatient and specialized treatment
type. This measure is performed under strict supervision with the use
of force combined with the isolation of the person®.

As standard not only in Kazakhstan but also in Uzbekistan and Rus-
sia, such compulsory medical measures are applied gradually, from the
most isolating to specialized, then general and finally outpatient*.

3.3. Prolongation, modification, and discontinuation
of compulsory medical measures

The nature of the protective measures justifies the lack of time limits for
their application. They are based on the goals of a compulsory medical
measure to cure or improve a patient’s health”. The competent authority
which decides to extend, change, or discontinue the applicationof a com-
pulsory medical measure is the court, based on the opinion of a commis-
sion of expert psychiatrists. The administration of the institution where
the treatment takes place conveys the opinion to the court*.

The patient is subject to periodic examination at least once every six
months by a psychiatrists’ committee. The first examination is carried

43
44
45
46
47
48

. WepapwuH, in: N. Poros, K. banaTaes, YronosHoe..., p. 444.
. KoToBa, YronosHoe..., p. 210.
. WepapwuH, in: N. Poros, K. banaTaes, YronosHoe..., p. 445.
. WeapwuH, in: N. Poros, K. banaTaes, YronosHoe..., p. 445.
. KotoBa, YronosHoe..., p. 210.
. KoToBa, YronosHoe..., p. 210.
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out at the mental health institution within six months of arrival. If during
the application of the measure the mental health of the individual has
significantly improved, which gives rise to the change of the measure or
its discontinuation, then the test should be carried out immediately. On
the basis of the results of the examination of the commission of doctors-
psychiatrists, the court may change the protective measure in the direc-
tion of increasing or reducing the intensity of supervision and isolation.
When altering the measure, the mental health of the individual and the
degree of danger to oneself or the surroundings are taken into account,
while the perpetrator’s behaviour itself may be taken into account only
as a symptom of mental health disorder®.

If an individual has undergone treatment, or their mental health
has changed to such an extent that they are no longer dangerous to
themselves and their surroundings, the administration of the psychi-
atric treatment institution sends a request to the court to discontinue
the use of the protective measure. The cure is understood as a perma-
nent improvement in mental health, as a result of which the person
becomes aware of the nature of his or her actions, as well as being able
to direct them™.

In a situation where the mental health disorder occurred after the
offence was committed, the period of treatment is included in the period
of the imprisonment per day in a stationary treatment facility up to one
day of imprisonment in accordance with Article 94 CC. This provision
regulates the following conditions for the imposition of penalty after the
application of a preventive therapeutic measure:

a) the mental health disorder occurred after the crime was committed
or while serving the sentence,

b) the limitation periods have not passed,

c) there are no other grounds for exempting a perpetrator from crim-
inal liability.

It is worth noting that there are opinions in the legal doctrine that
the time spent in stationary compulsory treatment should be counted
towards non-custodial penalties™.

49 H. WeapwH, in: M. Poros, K. banataes, YrososHoe..., p. 446.

50 H. KoToBa, YrososHoe..., p. 211.

51 W. bopyawsunu, KommeHTapui..., commentary to Article 94, < https://zakon.uchet.
kz/rus/docs/T970000167_#z20 >.
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The issues related to the use of compulsory medical measures to-
gether with imprisonment are regulated in Article 95 CC RK. Article 95
Section 1 CC RK states that when imposing penalty of imprisonment,
the compulsory medical measures will be applied in an institution serv-
ing penalty of imprisonment. If a person is sentenced to imprisonment,
treatment as part of compulsory medical measures is carried out on the
basis of CH. In the event of a deterioration of mental health which re-
quires stationary treatment, the protective measure is changed in rela-
tion to this person based on CH. With the end of the term of imprison-
ment, the use of a compulsory medical measure is also discontinued as
a result of a court decision®.

4. The procedural aspects of compulsory medical measures

The procedural aspects of compulsory medical measures are regulated
in Chapter 54 of the Criminal Procedure Code of the Republic of Ka-
zakhstan of July 4, 2014%, ,The process of applying protective measures
to insane perpetrators”. Article 511 CCP RK establishes two grounds for
the application of compulsory medical measures:

a) committing the offence included in the special part of the CCRK in

a state of insanity,

b) occurrence of a mental health disorder after the offence was com-
mitted that prevents the imposition or execution of penalty.

The Supreme Court of the Republic of Kazakhstan, when scrutiniz-
ing the application of Article 511 CCP RK, adopted the position that the
mere fact of committing a crime in a state of insanity is not the only basis
for the imposition of compulsory medical measures. In this connection,
the Supreme Court emphasized that the courts should examine whether
it was proven that the perpetrator had committed the crime provided in
the special part of the CC RK and whether the perpetrator was in a state
that constitutes insanity at the time of the crime. Moreover, the Supreme
Court indicated the need to determine whether, according to the facts,
the perpetrator is a danger to himself and other people, or can cause

52 W, bopyawsunu, KommeHTapui..., commentary to Article 95, < https://zakon.uchet.
kz/rus/docs/T970000167_#z20 >.

53 YronoBHo-npoueccyanbHblii kogeke Pecnybnvkin KasaxctaH oT 4 niona 2014 rofga
Ne 231-V, hereinafter: CCP RK.
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significant material damage, as well as the need to investigate whether
the perpetrator’s health may lead to committing of new crimes™.
Pursuant to Article 511 CCP RK, in relation to persons who have
committed a crime while being insane or suffering from a mental health
disorder after committing the crime, compulsory medical measures may
be applied in the form of transferring the patient to the supervision
of relatives, guardians, probation officers, or placement in a special medi-
cal treatment facility which provides psychiatric help. In accordance with
point 8 of the decision of the Supreme Court of July 7, 1999, No. 8, the
Supreme Court of the Republic of Kazakhstan indicated that the com-
pulsory medical measures providedfor in Article 137 CCP RK should be
applied. The basis for the application of compulsory medical measures is
information obtained during the course of the proceedings, indicating
the danger of the suspect to himself, to other persons, or the possibility
of causing other significant damage. If a compulsory medical measure
is applied to the individual then at the end of the investigation or the
initiation of court proceedings, the prosecutor or the court should is-
sue an appropriate decision to transfer the accused to the place where
the appropriate compulsory medical measure is to be performed. The
Supreme Court of the Republic of Kazakhstan explained in point 9 that
the medical organizations mentioned in Article 511 Section 2 CCP RK
are, inter alia, psychiatric facilities with inpatient treatment of a general
type, specialized type, or specialized type with intensive supervision®.
A compulsory medical measure in the form of placement in a medi-
cal treatment facility is imposed by the court in the course of criminal
proceedings in the form of an order that requires justification®. In the
case of the second compulsory medical measure, i.e., transfer under
the supervision of relatives, guardians, or probation officers in accor-
dance with Article 512 CCP RK, this takes place if the perpetrator is not

54 HopmaTvBHOe NocTaHoBeHWe BepxoBHoro cyaa Pecnybnvkin KazaxcTaH oT 9 nons
1999 rona N2 8 O cyaebHoOM NpakTuKke No NPUMEHEHWIO MPUHYANTENbHBIX Mep Me-
[OVLIMHCKOTO XapakTepa, point 3.

55 HopmaTtuBHOe nocTaHoBNEeHWe BepxoBHoOro cya Pecny6nunkm KasaxcTtaH ot 9 nons
1999 roga N2 8 O cyaebHOM NpakTyKe MO MPUMEHEHNIO MPUHYANTENbHbLIX Mep Me-
OVLIMHCKOro XxapaKTtepa, points 8, 10.

56 HopmaTvBHOe NocTaHoBNeHWe BepxoBHoro cyaa Pecnybnvkin KazaxcTaH oT 9 nons
1999 rona N2 8 O cyaebHoOM NpakTuKke No NPUMEHEHWIO MPUHYANTENbHbBIX Mep Me-
[OVLIMHCKOTO XapakTepa, point 9.
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a danger to himself or other persons, and the nature of the mental health
disorder and the perpetrator’s mental health state indicates that he will
not commit a crime. The perpetrator is transferred to the care of relatives,
a guardian, or a probation officer based on their application submitted to
the court. Individuals listed in Article 512 CCP RK are informed of the
decision about the crime committed by the accused and about the re-
sponsibility related to the care of the perpetrator”.

Under Article 523 CCP RK, “Discontinuation, modification and ex-
tension of the use of protective measures’, the use of comparative med-
ical measures may be changed, extended, or discontinued following
Article 93 CC RK. As a rule, it is a repetition of the regulations from the
CCRK. It stipulates that in matters regulated in Article 523 CCP RK it
is the court that decides on the application of a specific protective mea-
sure in the form of an order™.

5. Compulsory medical measures in the Executive Penal Code
of the Republic of Kazakhstan

The application of compulsory medical measures at the stage of execu-
tion of penalties is regulated in Article 26 EC RK ,, Application of com-
pulsory medical measures in relation to prisoners” It states in Section 1
that in relation to perpetrators sentenced to deprivation of liberty who
are addicted to alcohol, drugs, or other substances, as well as suffering
from mental health disorders that do not exclude their sanity, the ther-
apeutic measures listed in the CC RK are applied.

However, according to Section 2 in relation to prisoners serving their
sentence in imprisonment institutions and requiring treatment for alco-
hol, drug, or other addictions, these establishments, following a court
decision, apply compulsory medical measures. Pursuant to Article 26
Section 3 EC KR, there is also the possibility of imposing a compulsory
medical measure in relation to an imprisoned individual for whom it
has been established that he or she suffers from a mental health disorder.
In such a case, the administration of the prison institution shall apply

57 M. KoramoB, KommeHTapui..., p. 707-708.

58 HopmaTuBHOE nocTaHoBeHWe BepxoBHoro Cyaa Pecny6iuvkin KasaxcTaH ot 23 ge-
Kabps 2005 roga N° 11 O NpvMEHeHU HOPM YrofIOBHO-MPOLIECCYabHOroO 3aKoHa
0 NPOTOKOJe CyAeBbHOro 3aceaaHus.
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to the court for the imposition of compulsory medical measures. In ac-
cordance with Article 26 Section 5 EC RK, the administration of the
penitentiary institution sends to the court a request for an expert psy-
chiatrists’ opinion, not later than within 6 months of the end of imprison-
ment of a person deprived of liberty who has committed a sexual offence
against a minor. The purpose of this opinion is to find out whether there
are sexual dysfunctions and a tendency toward sexual violence. Based on
the expert opinion, the administration of the facility shall submit an ap-
plication for the imposition, extension, or discontinuation of protective
measures in relation to such a prisoner. After receiving the court’s deci-
sion, the prison administration within three days sends an individual to
the health care institution, according to the prisoner’s place of residence,
for the purpose of implementing compulsory medical measures. This is,
similar to Russia, a solution that allows the use of preventive medical
measures even after the imposition of penalty and is the only substitute
for a post-penal protective measure. Obviously, a significant systemic
difference is a place where this measure is regulated, namely the EC RK,
whereas in the influential Russian law it is the CC. As per Uzbek criminal
law, such solutions are not regulated in criminal law acts.

6. Conclusion

The most distinctive solution adopted in Kazakhstan is the existence
of the CH, which creates a coherent treatment system. Obviously, it does
not exempt the system of compulsory measures from the need to adopt
binding instructions, which may often fill legislative gaps and thus re-
place a statute. This is a negative solution from the point of view of con-
stitutional guarantees, in particular from the point of view of ensuring
patient rights and obligations.

The CH is the first stage in regulating a coherent health care system
and, from the point of view of compulsory medical measures, it em-
braces provisions regulating the implementation of the aforementioned
measures, as well as the preparation of a psychiatric opinion. CH regu-
lates practically all spheres of health protection, including issues relating
to health protection and periodic examinations of astronauts. The author
is hesitant to state whether the CH, as the only systemic solution in the
field of health protection, is correct, but at the same time the regulation
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of all issues related to the administrative and legal aspect of compul-
sory medical measures, such as the preparation of opinions and the im-
plementation of measures, applies systemic consistency because these
provisions pertain to a situation where a person is temporarily arrested
or requires treatment during the proceedings or the execution of the
sentence. CH also serves to standardize the rights of patients who are
subject to treatment. Moreover, in practice, it is a kind of general part
of health care legislation and is detailed on the level of instructions ad-
dressed to the administration of the institutions where the treatment
takes place.

From the point of view of Polish regulations, this solution is particu-
larly interesting, because it indicates one of the possible directions for
solving the difficulties related to the performance of broadly understood
psychiatric treatment in relation to people at various stages of criminal
proceedings, and for whom such treatment is required.

A separate issue is the place and form of regulation of the compul-
sory measure toward the sexual offenders. The choice made by the EC
RK of the form of ,,smuggling” of a post-penal protective measure in the
form of treatment for individuals who have committed sexual offences
against minors is puzzling.

A stimulating solution from the point of view of the Polish legal realm
is the possibility of imposing compulsory medical measures against per-
sons who have not committed an offence in a state of insanity, yet such
a state has occurred at the time of the court proceedings or while serv-
ing a sentence. According to the author of this study, this type of so-
lution seems to be a valid answer to practical predicaments from the
point of view of the organization of the treatment process of such per-
petrators at various levels of proceedings, whether before the imposition
of punishment or at the level of execution of imprisonment penalty. Such
regulation permits the unification of the treatment process within the
framework of uniform regulations. The current wording of Article 93g
of the Polish Criminal Code® does not permit such a solution, because
the condition for treatment under a compulsory medical measure is
a commission of a crime in connection with mental disorders, as they
are widely understood.

59 Ustawa z dn. 6 czerwca 1997 r. — Kodeks karny, Dz.U. 1997, nr 88, poz. 553.
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The justification for the application of compulsory medical measures
also in relation to perpetrators whose state of insanity occurred after the
crime was committed, is the assumption that the basis for introducing
this type of possibility in Kazakh criminal law is the inability to execute
penalty in relation to such individual or the impossibility to convict such
a person due to the fact of unaware participation in the procedure. This
means that the first conclusion that should be drawn from here is the
fact that the Kazakh legislator assumes that penalty has an additional
purpose apart from isolation. The lack of such a solution in the Polish
system is eliminated at the level of criminal proceedings by the possibil-
ity of treating such a suspect or detainee until the obstacle, in the form
of poor health or the state of mental health, ceases.

Summary

This study concerns the institution of compulsory medical measures in the criminal
law of the Republic of Kazakhstan. Concurrently, the analysis will be juxtaposed to the
regulations in force in the Russian Federation, as the leading system among the coun-
tries of the former Union of Soviet Socialist Republics, and the solutions in force in the
criminal law of the Republic of Uzbekistan, as an exemplar of a traditional approach to
the adopted solutions regarding compulsory medical measures.

The provisions adopted in the criminal law of Kazakhstan provide many interesting
viewpoints. These include the codification of health protection legislation, and , from
the position of the Polish system, regulations concerning the possibility of treatment
as part of security measures for perpetrators whose mental health deteriorated during
the proceedings before the court, and the perpetrator was sane at the time of the act.
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